Part II Forum Outline:

I
Charge of the Committee

A. 
Created in Spring 2000 as an advisory committee to then-Superintendent Jack McLaughlin, the Committee’s charge was to develop two alternative K-5 student assignment plans by Fall 2000, one using race as a factor and one not using race.

II
Committee Process

A. The Committee convened in September 2000 and met weekly.  Following a public forum, the Committee recommended  retaining the present system.  The Committee continued to investigate plans that would not use race and to look at factors impacting equity between elementary schools.  We returned to the Board in Spring 2001 regarding the equity issue.  

B. During the 2001/2002 school year the Committee worked together creating a Statement of Beliefs to reflect our collective view of the many factors that create diversity.

C. This year we reconvened at the request of Michele Laurence, the current BUSD Superintendent, to address the original charge of recommending a student assignment plan which does not use race as a factor, to use for 2003/2004 student assignments.

III
History of the Student Assignment Plan

A. Following Brown v. Board of Education,  findings of de facto
 segregation in the Berkeley public schools led to adoption in 1968 of one of the first voluntary desegregation plans in the country by a major school district.  The plan paired elementary schools so students attended one school for grades K-3, then attended the sister school for grades 4-6.  Middle schools served only grades 7 and 8.

B. In 1995, after a 6-year evaluation, schools were reconfigured to a zone system of “controlled choice” to address concerns about the old system.  The reconfiguration  created K-5 elementary and 6-8 middle schools.  The goal of our present plan is to give families a choice of schools, but, within that choice context, to assign elementary students to reflect the zone-wide proportions of 3 racial categories: black, white, and other, plus or minus 5%.

IV Legal Climate

IV Although the Committee is not comprised of practicing lawyers, it was provided with relevant law, cases and diversity studies to consider in making its recommendations.  We have followed developments in the area.

IV Nationally, use of race in various academic environments has created contradictory legal opinions.  These arise under the Equal Protection Clause of the U.S. Constitution, which guarantees that no state shall deny any person within its jurisdiction the equal protection of the laws.  In fact, there was a recent victory for a race-conscious admissions policy of the University of Michigan.

IV 
However, Proposition 209, which went into effect in 1997 (Article 1, Sec.31 of State Constitution) now governs in California.  Prop. 209 requires that the state, including school districts, shall not “discriminate against, or grant preferential treatment to,” any individual or group on the basis of race, sex, color, ethnicity, or national origin.  In each of the three Prop. 209 cases for which we have written opinions, the California courts have overturned the affirmative action plan involved.  In each case, the courts have indicated that the language of Prop. 209 is to be interpreted more narrowly than in equal protection cases and that no consideration of race by a state entity is permissible under Prop. 209. 

�De facto means arising in fact, as opposed to de jure, which means “by law.”





